
 

 

Appeal No. 11-55903 
 
 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
 

THE BOEING COMPANY, 
 

Plaintiff – Appellee, 
 

v. 
 

DEBBIE RAPHAEL, in her official capacity as the Director of the  
Department of Toxic Substances Control, 

 
Defendant – Appellant. 

 
 

On Appeal from the United States District Court 
Central District of California 

Hon. John F. Walter 
Case No. 2:10-CV-04839-JFW (MANx) 

 
 

APPELLANT’S OPENING BRIEF 
 
 

KAMALA D. HARRIS, Attorney General of California 
SALLY MAGNANI, Senior Assistant Attorney General 

BRIAN W. HEMBACHER, Supervising Deputy Attorney General (SBN 90428) 
KAVITA P. LESSER, Deputy Attorney General (SBN 233655) 

300 South Spring Street, Suite 1702 
Los Angeles, California 90013 

Telephone:  (213) 897-2638 
Facsimile:  (213) 897-2802 

 
Attorneys for Plaintiffs and Appellants Debbie Raphael, in her official capacity as 

the Director of the Department of Toxic Substances Control 

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 1 of 54



TABLE OF CONTENTS 
 

                       Page 
 

 i  

STATEMENT OF JURISDICTION.............................................................. 1 
STATEMENT OF ISSUES ........................................................................... 1 
STATEMENT OF CASE .............................................................................. 2 
STATEMENT OF FACTS ............................................................................ 3 
SUMMARY OF ARGUMENT ..................................................................... 9 
ARGUMENT ............................................................................................... 13 

I. Standard of Review. ................................................................ 13 
II. The District Court Erred in Finding that SB 990 Violates the 

Supremacy Clause. .................................................................. 15 
A. Senate bill 990 does not impermissibly regulate within 

the AEA’s preempted field of nuclear health and safety.
 ....................................................................................... 17 

B. California has clear and express authority to regulate the   
Santa Susana Field Laboratory through its role as an    
agreement state. ............................................................. 21 

C. SB 990 comports with the distinction between the AEA 
and CERCLA. ............................................................... 28 

III. The Doctrine of Intergovernmental Immunity is Inapplicable to 
SB 990. .................................................................................... 31 
A. Boeing is a private, for-profit corporation and is not    

entitled to claim sovereign immunity. .......................... 33 
B. SB 990 applies to Boeing as a landowner and private user   

of nuclear materials. ...................................................... 37 
C. SB 990 does not interfere with a federal government    

activity. .......................................................................... 39 
IV. A Finding of Unconstitutionality Pursuant to the Supremacy 

Clause Does Not Support a 42 U.S.C. § 1983 Claim. ............. 40 
CONCLUSION ............................................................................................ 41

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 2 of 54



TABLE OF AUTHORITIES 
 

                       Page 
 

 ii  

Cases 
Black Hills Power and Light Co. v. Weinberger 

808 F.2d 665 (8th Cir. 1987) ............................................................. 39 

Chapman v. Westinghouse Elec. Corp. 
911 F.2d 267 (9th Cir. 1990) ............................................................. 34 

City of Detroit v. Murray Corp. 
355 U.S. 489 (opinion of Frankfurter, J.) (1957) ........................ 11, 32 

English v. Gen. Elec. Co. 
496 U.S. 72 (1990) ....................................................................... 18, 28 

Fla. Lime & Avocado Growers, 373 U.S. 132, 142 (1963) .................... 14 

Hancock v. Train, 426 U.S. 167, 178 (1976) .......................................... 32 

Lovell v. Chandler 
303 F.3d 1039 (9th Cir. 2002) ........................................................... 13 

Maun v. United States 
347 F.2d 970 (9th Cir. 1965) ............................................................. 25 

Natural Resources Defense Council v. Department of Energy (NRDC), 2007 
WL 2349288 at * 3 (N.D. Cal. 2007) .................................................. 4 

New York State Conference of Blue Cross and Blue Shield Plans, 514 U.S. 
645, 654 (1995) .................................................................................. 14 

North Dakota v. United States 
495 U.S. 423 (1990) .................................................................... passim 

NRDC v. NRC 
606 F.2d 1261 (D.C. Cir. 1979) ........................................... 6, 7, 24, 26 

Ohio v. Akron Ctr. For Reproductive Health 
497 U.S. 502 (1990) ........................................................................... 14 

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 3 of 54



TABLE OF AUTHORITIES 
(Continued) 

                Page 
 

 iii  

Pac. Legal Found. v. State Energy Res. Conserv. & Dev. Comm’n 
659 F.2d 903 (9th Cir. 1981) ............................................................. 24 

Pacific Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm’n  
(PG & E), 461 U.S. 190, 212 (1983) .......................................... passim 

Planned Parenthood of Idaho, Inc. v. Wasden 
376 F.3d 908 (9th Cir. 2004) ............................................................. 14 

Robin v. Reed 
173 F.3d 736 (9th Cir. 1999) ............................................................. 13 

Segundo v. City of Rancho Mirage 
813 F.2d 1387 (9th Cir. 1987) ..................................................... 13, 41 

Silkwood v. Kerr-McGee Corp. 
464 U.S. 238 (1984) ........................................................................... 15 

Train v. Colorado Pub. Interest Research Group, Inc. 
426 U.S. 1 (1976) ............................................................................... 29 

Union Oil v. Minier 
437 F.2d 408 (9th Cir. 1970) ............................................................. 39 

United States v. Boyd 
378 U.S. 39 (1964) ................................................................. 35, 36, 37 

United States v. California State Bd. of Equalization 
683 F.2d 316 (9th Cir. 1982) ............................................................. 34 

United States v. County of San Diego 
965 F.2d 691 (9th Cir. 1992) ................................................. 34, 36, 37 

United States v. New Mexico 
455 U.S. 720 (1982) ......................................................... 33, 34, 35, 36 

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 4 of 54



TABLE OF AUTHORITIES 
(Continued) 

                Page 
 

 iv  

White Mountain Apache Tribe v. Williams 
810 F.2d 844 (9th Cir. 1987) ....................................................... 12, 41 

STATUTES 

28 U.S.C. § 1291 ....................................................................................... 1 

28 U.S.C. §§ 1331 ..................................................................................... 1 

28 U.S.C. § 1343(a)(3) .............................................................................. 1 

42 U.S.C. § 1983 .............................................................................. passim 

42 U.S.C. §§ 2011, et seq. ......................................................................... 1 

42 U.S.C. §§ 2014-2015 ............................................................. 10, 17, 29 

42 U.S.C. § 2018 ......................................................................... 24, 25, 26 

42 U.S.C. § 2021(b) .................................................................... 10, 16, 22 

42 U.S.C. § 2121(a)(3) ...................................................................... 24, 26 

42 U.S.C. § 2140(a) .......................................................................... 24, 27 

42 U.S.C. § 2201 ..................................................................................... 23 

42 U.S.C. § 2201(b) ................................................................................ 23 

42 U.S.C. §§ 5801 et seq. ........................................................................ 22 

42 U.S.C. § 5841(f) ................................................................................. 22 

42 U.S.C. § 7151 ..................................................................................... 22 

42 U.S.C. § 9601(22)(C) ......................................................................... 29 

42 U.S.C. §§ 9601, et seq. ........................................................... 10, 17, 28 

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 5 of 54



TABLE OF AUTHORITIES 
(Continued) 

                Page 
 

 v  

42 U.S.C. § 9607(a) .......................................................................... 37, 38 

42 U.S.C. § 9620(a)(4) ............................................................................ 30 

Cal. Health & Saf. Code § 25310 ........................................................... 31 

Cal. Health & Saf. Code § 25323.5 .................................................. 37, 38 

Cal. Health & Saf. Code § 25356.1.5(d) ................................................. 20 

Cal. Health & Saf. Code § 25359.20 ................................................ 1, 2, 9 

Cal. Health & Saf. Code § 25359.20(b)(c)(d) ......................................... 19 

Cal. Health & Saf. Code § 25359.20(e) .......................................... 8, 9, 16 

CONSTITUTIONAL PROVISIONS 

U.S. Const. Article VI, cl. 2 .................................................................... 15 

COURT RULES 

Fed. R. App. Proc. 4(a)(1)(B) ................................................................... 1 

Fed. R. Civ. P. 54(b) ............................................................................. 1, 2 

Fed. R. Civ. P. 56(c)................................................................................ 13 

OTHER AUTHORITIES 

10 C.F.R. § 150.3 .................................................................................... 27 

40 C.F.R. Part 302, Table 302.4 ............................................................. 30 

 

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 6 of 54



 

1 
 

STATEMENT OF JURISDICTION 

 The district court had jurisdiction over this matter pursuant to 28 U.S.C. §§ 

1331 and 1343(a)(3).  This Court has jurisdiction pursuant to 28 U.S.C. § 1291.  

On May 5, 2011, the district court entered a final judgment in favor of Plaintiff The 

Boeing Company (Boeing) pursuant to Fed. R. Civ. P. 54(b) on Boeing’s first, 

second, and third claims for relief.  Excerpts of Record (ER) 4.   Appellant Debbie 

Raphael, in her official capacity as the Director of the Department of Toxic 

Substances Control (DTSC) timely filed a notice of appeal on June 3, 2011.  Fed. 

R. App. Proc. 4(a)(1)(B).  ER 1-2.      

STATEMENT OF ISSUES 

 1. Whether California Health and Safety Code § 25359.20 is 

unconstitutional under the Supremacy Clause because it is field preempted by the 

Atomic Energy Act of 1954 (AEA), 42 U.S.C. §§ 2011, et seq. 

 2. Whether California Health and Safety Code § 25359.20 is 

unconstitutional under the Supremacy Clause because it violates the doctrine of 

intergovernmental immunity. 

 3. Whether field preemption of state law under the Supremacy Clause 

will support an action under 42 U.S.C. § 1983. 
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 There is an addendum attached to this brief containing all pertinent 

constitutional provisions, statutes, ordinances, regulations and rules cited herein.    

STATEMENT OF CASE 

 This case involves a constitutional challenge by Boeing1 to California Health 

and Safety Code § 25359.20, commonly referred to as SB 990.  Boeing filed its 

complaint challenging the constitutionality of SB 990 on November 13, 2009, in 

the United States District Court, Eastern District of California.  ER 497-514.  An 

amended complaint was filed on December 28, 2009.  ER 273-291.  On June 18, 

2010, this matter was transferred to the United States District Court for the Central 

District of California and was assigned to the Honorable John F. Walter.  ER 265-

272.  Boeing filed a motion for summary judgment on February 28, 2011, 

including the constitutional challenges at issue here.  ER 7.  After full briefing and 

oral argument, the district court issued its decision granting Boeing’s motion and 

entered final judgment pursuant to Rule 54(b) as to Boeing’s first claim for relief 

for violation of the Supremacy Clause (Field Preemption), second claim for relief 

for violation of 42 U.S.C. § 1983 (Supremacy Clause – Field Preemption), and 

                                           
 

1 Throughout this brief, any reference to Boeing also includes Rockwell 
International, acquired by Boeing in 1996, and the North American Aviation, 
which was Rockwell International’s predecessor company. 
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third claim for relief for violation of the Supremacy Clause (Intergovernmental 

Immunity).  ER 7-25.   

 Specifically, the district court held that SB 990 was preempted by the AEA 

because it attempted to regulate in the field of nuclear health and safety and thus 

also violated 42 U.S.C. § 1983.  ER 18; 25.  In addition, the district court held that 

SB 990 discriminated against and unconstitutionally interfered with the activities 

of a federal contractor, Boeing, in violation of the doctrine of intergovernmental 

immunity.  The district court also held that SB 990 was unconstitutional and 

invalid in its entirety and that there was no just reason for delay of final judgment.  

ER 6. 

 DTSC filed a timely appeal on June 3, 2011.  ER 1-2.  Specifically, DTSC 

appeals the district court’s decision invalidating SB 990 in its entirety on the 

grounds that the statute is preempted by the AEA, violates 42 U.S.C. § 1983, and 

violates the doctrine of Intergovernmental Immunity.  

STATEMENT OF FACTS 

 SB 990 was passed by the California Legislature in response to decades of 

delay regarding the cleanup of chemical and radiologic contamination at the Santa 

Susana Field Laboratory (SSFL).  ER 7, 296.  SSFL is situated about thirty miles 

from downtown Los Angeles, on approximately 2,850 acres in southeastern 

Ventura County.  ER 189.  Boeing owns most of the site, about 2,398 acres.  ER 
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189-190.  DOE leases approximately 90 acres of the site from Boeing in a location 

that has become known as Area IV, and the National Aeronautics and Space 

Administration (NASA) owns about 452 acres in another portion of the site.  ER 

190-191.  From the 1950s to the 1980s, DOE and its predecessor agency, the 

Atomic Energy Commission, under the authority of the AEA, used Area IV for 

studying and experimenting with possible peaceful uses of nuclear energy.  ER 

191-193.  At one point, there were sixteen nuclear reactors facilities or critical test 

facilities (low-powered reactors) at SSFL.  ER 194.  About 150,000 people live 

within five miles of the facility and half a million live within ten miles.  ER 143. 

 SSFL experienced numerous accidents and suffered from poor waste 

management practices by site operators that led to contamination at SSFL by 

hazardous and radioactive materials.  Natural Resources Defense Council v. 

Department of Energy (NRDC), 2007 WL 2349288 at * 3 (N.D. Cal. 2007)  (ER 

155.)   The worst incident was in 1959 when a partial meltdown of a sodium 

reactor at the site resulted in the release of radioactive gases to the atmosphere.  ER 

155; 296.  Although the radioactive gases from this incident were initially 

contained within the building holding the reactor, a decision was ultimately made 

by the site operators to release the gases to the atmosphere over a period of weeks.  

ER 296.  In addition, ten of the nuclear reactors onsite experienced accidents and 

the Hot Laboratory suffered a number of fires or accidents involving radioactive 
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materials.  Id.  There were incidents of reckless handling of hazardous waste at 

SSFL, workers would sometimes shoot barrels of highly toxic substances with a 

shotgun causing the barrels to explode and release their contents into the air.  Id.  

During one reckless waste handling incident at SSFL in the 1990s, two of Boeing’s 

employees were killed.  Id. 

 Much of the nuclear research activity conducted at SSFL site was conducted 

by Boeing under contract with DOE or its predecessor agency.  ER 193.  However, 

Boeing also held a radiological materials license from the State of California and 

also used SSFL for conducting radiological activities in a non-federal commercial 

capacity.  ER 198-199.  Experts for both Boeing and DTSC have stated that, at 

present, it is not possible to separate radiologic contamination that may have 

resulted from federal activity from that which may have resulted from Boeing’s 

private, non-federal activity.  ER  200-203.   

 In addition to the work with nuclear materials, other parts of SSFL, 

including the 452 acres owned by NASA, were used for over fifty years for the 

testing of rocket engines, including work conducted for non-federal government 

entities.  ER 204; 208.  This work resulted in chemical contamination of the soils 

and groundwater at SSFL.  Both Boeing and DTSC’s experts agree that at present, 

chemical contamination resulting from activity undertaken on behalf of the federal 
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government cannot be distinguished from any contamination that may have 

resulted from non-federal activity.  ER 203-211. 

 In 1989, the United States Department of Energy (DOE) discovered 

widespread chemical and radiologic contamination at SSFL.  ER 296.  To facilitate 

a cleanup of SSFL, the United States Environmental Protection Agency (EPA) and 

DOE entered into a Joint Policy Agreement in 1995.  Id.  The Joint Policy 

Agreement required a full characterization of the site and cleanup of the remaining 

contamination to standards deemed protective by EPA.   Id.  

 In 1996, DOE made the decision to close the Energy Technology 

Engineering Center (ETEC), which consisted of approximately 200 buildings in 

the federally-leased Area IV section of SSFL.  NRDC, 2007 WL 2349288, at * 3 

(ER 155).   Most of the nuclear activity at SSFL was conducted in Area IV.  Id. 

Prior to this decision to close the ETEC and remove the buildings, Boeing 

conducted a survey of the contamination in Area IV, which was heavily criticized 

by EPA.  EPA stated that it did “not believe [Boeing’s] survey was sufficient to 

find potentially unknown areas of contamination” and asked in writing that Boeing 

conduct a new survey of Area IV.  Id., at *4 (ER 155-156).  Thereafter, DOE 

expressed its commitment to work collaboratively with EPA and to allow EPA to 

conduct the final survey of Area IV, but this did not occur.  Id., at *4-5 (ER 155-

156).   Instead, DOE, relying largely on the flawed Boeing survey, announced its 
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intention to prepare an environmental assessment pursuant to the National 

Environmental Protection Act (NEPA) for the purposes of releasing the ETEC area 

for unrestricted use.  Id., at *6 (ER 157). 

 The DOE environmental assessment was criticized by the EPA, DTSC, local 

government, and community groups, in part because it was based on Boeing’s 

survey.  Id., at *7-10 (ER 157-160).  In 2003, DOE renounced the Joint Policy 

Agreement with EPA and instead decided to rely on less protective standards.  ER 

296. 

 On March 31, 2003, DOE issued a Finding of No Significant 

[Environmental] Impact, which was challenged in 2004 in the United States 

District Court for the Northern District of California as a violation of NEPA.  

NRDC, 2007 WL 2349288 at 12-13 (ER 161-162.)   On May 2, 2007, the 

Honorable District Judge Samuel Conti issued a permanent injunction, enjoining 

the DOE from transferring ownership or possession, or otherwise relinquishing 

control over Area IV, until it completed an Environmental Impact Statement (EIS) 

under NEPA.  Id., at *22 (ER 169).   

 With this history in mind, in October 2007, the California Legislature 

enacted SB 990 because it believed that neither Boeing nor the federal government 

had properly addressed the cleanup at SSFL, and it feared that the site would be 

left in a contaminated state due to the previous improper and inadequate radiologic 
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and chemical waste handling practices.  ER 294-297.  The California Legislature, 

utilizing its authority to regulate land use, decided that the site must be cleaned up 

to strict levels tied to the greatest possible future use of the property, rather than 

leaving the site as a sacrifice zone, suitable only for uses involving limited human 

exposure such as a park or an industrial use.  Cal. Health & Saf. Code § 

25359.20(e).   Therefore, when analyzing what the cleanup standards should be for 

the chemical and radiologic contamination on site, DTSC is required to assume 

that the future use of the property will be for either residential suburban, or rural 

agricultural, whichever is more strict, which also ensures that public health will be 

better protected because there will be less chance of exposure to hazardous 

substances.   Id.; ER 142-144.    

After the passage of SB 990, DTSC negotiated cleanup language with DOE 

and NASA, and on December 6, 2010, DTSC entered into an Agreement on 

Consent (AOC) with DOE to govern the remediation of the soils and groundwater2 

in Area IV and a related portion of the property.  DTSC also entered into an AOC 

                                           
 

2 As to groundwater, the AOCs called for the investigation, characterization 
and remediation of any radiological contaminants that may have impacted 
groundwater to be conducted under the procedures of a 2007 DTSC Order that had 
previously only applied to chemical contamination.  ER 40; 93-94.   DTSC should 
not be preempted by the AEA from regulating chemical contamination, as opposed 
to radiological contamination, on the NASA property or elsewhere. 
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with NASA requiring a cleanup of soils and groundwater in specified portions of 

Areas I and II.  ER 39-40; 93-94. 

SUMMARY OF ARGUMENT 

 The district court erroneously found that SB 990 violates the Supremacy 

Clause and is preempted by the AEA.  It has long been recognized that there are 

certain powers to regulate nuclear health and safety issues that have been ceded to 

the states and that these powers specifically include the power to regulate land use.  

Pacific Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm’n  (PG 

& E), 461 U.S. 190, 212 (1983).  SB 990, California Health and Safety Code 

§25359.20, was passed by the Legislature to protect future generations of 

Californians from the bad waste handling practices and mistakes of the past that 

occurred at SSFL in Ventura County over a period of several decades.  The 

primary focus of SB 990 is ensuring the widest potential future use for the SSFL 

property by requiring a thorough investigation and cleanup of chemical and 

radiologic materials that have been left in the remaining buildings, soil, and 

groundwater at the SSFL before the land may be transferred to another entity.    

Cal. Health & Saf. Code § 25359.20(e).  This type of land use regulation is 

properly within the long recognized province of the states and their subdivisions. 

 Moreover, beyond the traditional land use functions reserved to the states, 

California has the authority to regulate SSFL through its role as an Agreement 
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State under the AEA.  The 1959 amendments to the AEA established a process by 

which States are delegated some of the responsibilities of the Nuclear Regulatory 

Commission (NRC) in regulating radiological activities for health and safety 

purposes.  42 U.S.C. § 2021(b).  States that assume these responsibilities, in 

agreement with the NRC, are known as “Agreement States.”  Pursuant to a 

delegation from the NRC, California has been such an Agreement State since 1962 

and as such, has licensed radiological activity at the SSFL since the 1960’s.  ER 

148-151.  This delegated authority allows California to regulate in the field of 

nuclear health and safety.   

Indeed, nothing in the AEA provides clear authority over the cleanup of 

radionuclides that have dispersed into the environment from nuclear facilities or 

nuclear-related activities.  See generally, 42 U.S.C. §§ 2014-2015.  And, twenty-

five years after the AEA, Congress enacted the Comprehensive Environmental 

Response Compensation, and Liability Act (CERCLA) (42 U.S.C. §§ 9601, et 

seq.), a comprehensive environmental cleanup law that specifically applies to 

releases of radionuclides into the environment.  Given that SB 990 was enacted 

under California’s state law analog to CERCLA, it represents a valid exercise of 

the state’s traditional police powers to address environmental hazards, including 

environmental cleanup.  Notably, no court, other than the district court here, has 
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held that an Agreement State is precluded from regulating the cleanup of 

radioactive contamination from a non-operating nuclear facility.     

   The district court also erroneously found that the doctrine of 

intergovernmental immunity applied to SB 990 and that the law violated the 

Supremacy Clause, on the basis that the State has discriminated against Boeing as 

a federal contractor by applying rules that uniquely burden activity of the federal 

government and its contractors.  The doctrine of intergovernmental immunity does 

not apply, however, unless the private entity is able to “step into the shoes” of the 

federal government because of its federal activity and unless the state or local law 

interferes with the federal activity.  City of Detroit v. Murray Corp., 355 U.S. 489, 

503, (opinion of Frankfurter, J.) (1957).   Neither condition is met in this instance.   

Boeing is engaging as a private entity in for-profit enterprises and cannot step into 

the shoes of the federal government.  In fact, it is the federal agencies involved, 

NASA and DOE, not the private contractor, that have agreed to investigate and 

remediate the site under State oversight and under the standards set forth in SB 

990.  Boeing is merely required to comport itself in a similar fashion.   

 Even assuming, for the sake of argument, that Boeing’s operations at SSFL 

were so interwoven with those of DOE that it should be considered an instrument 

of the federal government, the doctrine of intergovernmental immunity does not 

apply absent an interference with federal activity. North Dakota v. United States, 
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495 U.S. 423, 438 (1990).  Here, as described above, SB 990 has not interfered 

with the nuclear work for DOE, as that activity ceased long ago, and with respect  

to performing the cleanup at the site, DOE and NASA have already agreed to 

comply with SB 990 and to do the work Boeing seeks to avoid. 

 Further, it is not Boeing’s status as federal contractor that makes it subject to 

SB 990.  The obligation of cleanup required by SB 990 would be that required of 

any owner of the property, whether a federal contractor or not.  SB 990 does not 

apply to Boeing because it is a federal contractor, but because Boeing owns much 

of the land that is contaminated and because it engaged in operations that resulted 

in the release of hazardous substances. 

 The district court also erred in finding that Boeing was entitled to relief under 

42 U.S.C. § 1983.  Although this issue was not briefed by Boeing in its motion for 

summary judgment or explained by the district court in its decision, it appears that 

the district court granted Boeing’s U.S.C. § 1983 claim for relief solely on the 

grounds that SB 990 was field preempted by the AEA and thus violates the 

Supremacy Clause.  But, under well-established Ninth Circuit precedent, field 

preemption of state law under the Supremacy Clause cannot support a 

discrimination action under section 1983.  See White Mountain Apache Tribe v. 

Williams, 810 F.2d 844 (9th Cir. 1987) (“The primary function of the Supremacy 

Clause is to define the relationship between state and federal law . . . thus it is not a 
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rights conferring provision that protects the individuals against government 

intrusion.”); accord Segundo v. City of Rancho Mirage, 813 F.2d 1387 (9th Cir. 

1987) (“preemption of state law under the Supremacy Clause – being grounded not 

on individual rights but instead on considerations of power – will not support an 

action under § 1983”).  As such, the district court improperly granted Boeing’s 

second claim for relief for violation of 42 U.S.C. § 1983, and this ruling should be 

overturned.   

Lastly, DTSC respectfully suggests that the courts – either federal or state – 

should refrain, as a matter of comity, from interfering with the jurisdiction of a 

state legislature to determine appropriate land use.  The California Legislature 

intended SB 990 to be the jurisdictional basis for DTSC to enter into administrative 

cleanup orders with responsible parties at SSFL and to reach important agreements 

that preserve future land use options for the SSFL property, while protecting public 

health and the environment.   

ARGUMENT 

I. STANDARD OF REVIEW. 

 This Court uses de novo review on a district court’s ruling on summary 

judgment.   Lovell v. Chandler, 303 F.3d 1039, 1052 (9th Cir. 2002) citing Fed. R. 

Civ. P. 56(c); Robin v. Reed, 173 F.3d 736, 739 (9th Cir. 1999).   
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In matters of preemption, courts should “never assume[] lightly that 

Congress has derogated state regulation, but instead [has] addressed claims of pre-

emption with the starting presumption that Congress does not intend to supplant 

state law.”  New York State Conference of Blue Cross and Blue Shield Plans, 514 

U.S. 645, 654 (1995).  Courts should presume that a state legislature “both 

intended to and did in fact act constitutionally and therefore should “indulge in any 

reasonable construction that can save the statute from invalidity.”  Ohio v. Akron 

Ctr. For Reproductive Health, 497 U.S. 502, 514 (1990); Planned Parenthood of 

Idaho, Inc. v. Wasden, 376 F.3d 908, 925 (9th Cir. 2004).  Indeed, field preemption 

should not be found absent “persuasive reasons – either that the nature of the 

regulated subject matter permits no other conclusion, or that Congress has 

unmistakably so ordained.”  Fla. Lime & Avocado Growers, 373 U.S. 132, 142 

(1963).  The inquiry into the constitutionality of SB 990 must begin with this 

presumption in mind.  California’s exercise of its historic police powers should not 

be invalidated if there is any basis to uphold it.  Thus, this Court reviews Boeing’s 

summary judgment motion de novo and should construe SB 990 in a manner to 

preserve its constitutionality. 
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II. THE DISTRICT COURT ERRED IN FINDING THAT SB 990 VIOLATES THE 
SUPREMACY CLAUSE. 

The district court erroneously found that SB 990 violates the Supremacy 

Clause and is preempted by the AEA.  The Supremacy Clause states that: 

This Constitution, and the Laws of the United States which shall be 
made in Pursuance thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, shall be the Supreme 
Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding. 

 

U.S. Const. Art. VI, cl. 2.  Thus, Congress may preempt state law in either of two 

general ways: (1) if Congress evidences an intent to occupy a given field, any state 

law falling within that field is preempted; or (2) if state law actually conflicts with 

federal law such that it is impossible to comply with both state and federal law, or 

where the state law stands as an obstacle to the accomplishment of the full purpose 

and objectives of Congress.  See Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 

248 (1984).   

Here, the district court found that SB 990 is preempted by the AEA – the 

primary federal law governing the handling of nuclear materials – because it 

regulates squarely within the field of nuclear health and safety.  ER 17.  But, it has 

long been recognized that there are certain powers to regulate nuclear health and 

safety issues that have been ceded to the states and that these powers specifically 

include the power to regulate land use.  PG & E, 461 U.S. at 212.  SB 990 was 
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passed by the Legislature to protect the health and safety of its citizens from the 

risks posed by chemical and radioactive contamination that will impact land use at 

SSFL well into the future.  Hence, while SB 990 addresses the health and safety 

concerns at SSFL, its primary focus is ensuring the widest potential future use for 

the SSFL property by requiring a thorough investigation and cleanup of chemical 

and radiologic materials that have been left in the remaining buildings, soil and 

groundwater before the land may be transferred to another entity.  See Cal. Health 

& Saf. Code § 25359.20(e).  This type of land use regulation is properly within the 

long recognized province of the states and their subdivisions. 

 Beyond the traditional land use functions reserved to the states, California 

has the authority to regulate SSFL through its role as an Agreement State under the 

AEA.  The 1959 amendments to the AEA established a process by which States are 

delegated some of the responsibilities of the NRC in regulating radiological 

activities for health and safety purposes.  42 U.S.C. § 2021(b).  States that assume 

these responsibilities, in agreement with the NRC, are known as “Agreement 

States.”  Pursuant to a delegation from the NRC, California has been such an 

Agreement State since 1962 and it is this delegated authority that allows California 

to regulate in the field of nuclear health and safety.   

Finally, nothing in the AEA provides clear authority over the cleanup of 

radionuclides that have dispersed into the environment from nuclear facilities or 
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nuclear-related activities.  See generally, 42 U.S.C. §§ 2014-2015.  Indeed, twenty-

five years after the AEA, Congress enacted CERCLA (42 U.S.C. §§ 9601, et seq.), 

a comprehensive environmental cleanup law that specifically applies to releases of 

radionuclides into the environment.  Given that SB 990 was enacted under 

California’s state law analog to CERCLA, it represents a valid exercise of the 

state’s traditional police powers to address environmental hazards, including 

environmental cleanup.  

A. Senate Bill 990 Does Not Impermissibly Regulate Within the 
 AEA’s Preempted Field of Nuclear Health and Safety. 

Congress’ intent to supersede state law altogether may be found from a 

“scheme of federal regulation so pervasive as to make reasonable the inference that 

Congress left no room to supplement it,” because “the Act of Congress may touch 

a field in which the federal interest is so dominant that the federal system will be 

assumed to preclude enforcement of state laws on the same subject,” or because 

“the object sought to be obtained by the federal law and the character of 

obligations imposed by it may reveal the same purpose.” PG & E, 461 U.S. at 203-

204. 

 With respect to nuclear regulations, the Supreme Court has held that “the 

federal government has occupied the entire field of nuclear safety concerns, except 

the limited powers expressly ceded to the states.” PG&E, 461 U.S. at 212.  Thus, 

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 23 of 54



 

18 
 

the AEA preempts a state law if: (1) the purpose of the state law is to protect 

against radiation hazards; or (2) the state law regulates matters directly affecting 

the radiological safety of nuclear-plant construction and operation.  See English v. 

Gen. Elec. Co., 496 U.S. 72, 84 (1990).  Although the scope of federal preemption 

of nuclear health and safety is broad, it has boundaries and is limited by those 

powers “expressly ceded to the states.” PG&E, 461 U.S. at 212.  One such power 

expressly recognized by the Supreme Court is the states’ traditional authority to 

regulate land use: 

This [legislative] account indicates that from the passage of the 
Atomic Energy Act in 1954, through several revisions, and to the 
present day, Congress has preserved the dual regulation of nuclear-
powered electricity generation; the federal government maintains 
complete control of the safety and ‘nuclear’ aspects of energy 
generation; the states exercise their traditional authority over the need 
for additional generating capacity, the type of generating facilities to 
be licensed, land use, ratemaking, and the like. 
 

 PG&E, 461 U.S. at 211-12 (emphasis added). 

In this case, the district court did not invalidate SB 990 because it “regulates 

matters directly affecting the radiological safety of nuclear-plant construction and 

operation.”  SSFL is not being considered for a potential nuclear facility; it is not 

currently being used for a nuclear facility of any sort; and it has not been so used 

for decades.  Rather, the district court found that “SB 990 regulates squarely within 

the preempted field of nuclear health and safety” because “[t]he expressed purpose 
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of SB 990 is ‘to protect the public health and safety and the environment’ by 

requiring ‘complete remediation pursuant to the most protective standards.’”  ER 

17-18.   

While SB 990 undoubtedly addresses health and safety concerns at SSFL, 

the district court erred by ignoring the land-use aspects of the bill.  First, it bears 

repeating that SB 990 regulates a parcel of land on which no nuclear-related 

operations or activities, other than cleanup, are currently taking place.  As such, SB 

990 does not seek to protect against radiation hazards from active nuclear-related 

operations or activities.  Instead, SB 990 was enacted by the California Legislature 

to protect the health and safety of its citizens posed by contaminated soil and 

groundwater resulting from nuclear-related operations and activities that occurred 

decades ago but that will impact land use at SSFL well into the future.  And, SB 

990 was enacted to ensure that the SSFL property, when ultimately cleaned up, 

would be suitable for even the most sensitive types of land uses by requiring the 

most comprehensive cleanup.  Although SB 990 cites protection of health and 

safety in its legislative findings by way of background, the requirements set forth 

by the law require restoration of the property to accommodate a specified land use 

[either suburban residential or rural residential (agricultural)] and limit the parties’ 

ability to transfer the property until that standard is met.  Cal. Health & Saf. Code § 

25359.20(b)(c)(d).  SB 990 is both a health and safety law and a land use law – the 
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two areas are not mutually exclusive as land use is often regulated to protect health 

and safety.   Indeed, California Health and Safety Code § 25356.1.5(d) requires 

that any risk assessment associated with a response action at contaminated sites 

include “the development of reasonable estimates of exposure for both current land 

use conditions and reasonably foreseeable future land use conditions at the site.”  

Cal. Health & Saf. Code § 25356.1.5(d) (emphasis added).  In this instance, the 

California Legislature, through SB 990, has determined that it wants the most 

protective future land use scenario to be used in such calculations to ensure the full 

use of SSFL after cleanup for any purpose.   

The crux of this dispute is not really about preemption.  Rather, this case is 

about Boeing’s responsibilities as an owner of most of the SSFL property, and the 

appropriate land use assumptions that should apply to a radiological and chemical 

health risk assessment that is used to set cleanup levels for the property.  Cleaning 

up contaminated property so that there is the maximum flexibility to permit any 

type of land use, including residential or agricultural uses, rather than to more 

lenient and dirtier standards, will cost more.  At base, Boeing is challenging SB 

990 because it wishes to avoid the cost of cleanup of SSFL to a level that would 

not require the government to limit the range of future land uses that could be 

undertaken at the site in order to protect public health.  Boeing does not claim that 

SB 990 imposes any stricter requirements with respect to the cleanup of 
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radiological materials than would ordinarily apply for a “rural residential 

(agricultural)” property.  Instead, it argues that the California Legislature could not 

constitutionally require the cleanup of land to an “agricultural” risk assessment 

standard.  Boeing believes that it should be able to take clean up actions that will 

permanently limit the anticipated future land uses of SSFL, despite the desires of 

the California Legislature and its Governor.  Boeing seeks to reduce the costs of 

cleanup by declaring its intention to use the property for public open space, and to 

permanently place the property off-limits for any development that would expose 

members of the public to health risks from the higher levels of contamination on 

site.  ER 231.  While Boeing may have made this public commitment, the State of 

California, through DTSC, has the right to require the party responsible for 

contamination to clean it up in a way that future uses of thousands of acres will not 

be permanently off limits to all forms of human activity.   

B. California Has Clear and Express Authority to Regulate the  
 Santa Susana Field Laboratory Through Its Role as an   
 Agreement State. 

In addition to the traditional land use functions reserved to the states, 

California has the authority to regulate SSFL through its role as an Agreement 

State under the AEA.  Congress initially passed the AEA in 1946 to promote the 

development of atomic energy for peaceful purposes and gave the federal 

government – through the AEC – sole authority over regulation and licensing of 

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 27 of 54



 

22 
 

nuclear technology and nuclear materials.  See PG&E, 461 U.S. at 206-07.  In 

1959, the AEA was amended to allow the AEC (now the NRC)3 to enter into 

agreements with states “providing for the discontinuance of the regulatory 

authority of the [AEC] under Chapters 6, 7, and 8 and section 161 of the [Atomic 

Energy] Act,” with respect to the handling and use of byproduct materials, source 

materials, and special nuclear materials in quantities not sufficient to form a critical 

mass.  42 U.S.C. § 2021(b).  In 1962, California entered into such an agreement 

with the AEC, which has continued in force for the last fifty years.  Article I of the 

1962 Agreement provides that: 

Subject to the exceptions provided in Articles II, III, and IV [of the 
Agreement], the Commission [then-AEC] shall discontinue . . . the 
regulatory authority of the Commission in the State under Chapters 6, 
7, and 8, and section 161 of the Act with respect to the following 
materials: 

 
A. Byproduct materials; 

                                           
 

3 In 1974, Congress passed the Energy Reorganization Act, 88 Stat. 1233, 42 
U.S.C. §§ 5801 et seq., which abolished the AEC and transferred the 
developmental and promotional functions of the NRC to the Energy Research and 
Development Administration (ERDA) and transferred the licensing and regulatory 
functions to the NRC.  See 42 U.S.C. § 5841(f).  In 1977, DOE assumed the 
functions and responsibilities of the ERDA.  42 U.S.C. § 7151.  However, the 
reorganization of the AEC into the ERDA and the NRC, and DOE’s subsequent 
assumption of the ERDA’s responsibilities did not change the scope of authority 
granted to Agreement States that had been negotiated under the aegis of the now-
abolished AEC. 
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B. Source materials; and  
C. Special nuclear materials in quantities not sufficient to form a 

critical mass. 

 ER 149.4  The scope of regulation that is not subject to the exception in the 1962 

Agreement, and is thereby ceded to California, is broad.  Along with the delegation 

of regulatory authority with respect to byproduct materials, source materials, and 

below-critical mass special nuclear materials, the 1962 Agreement relinquishes the 

AEC’s (now the NRC’s) regulatory authority in section 161 of the Atomic Energy 

(42 U.S.C. § 2201).  Section 161 includes a lengthy list of functions that is now 

within the regulatory domain of the State of California including: 

[to] establish by rule, regulation, or order, such standards and 
instructions to govern the possession and use of special nuclear 
material, source material, and byproduct material as the 
Commission may deem necessary or desirable . . . to protect 
health or to minimize danger to life or property;  . . . .5 
 

42 U.S.C. § 2201.  As a result, because California is an Agreement State, its 

enactment of rules, regulations or orders to “protect health or to minimize danger 

to life or property” resulting from byproduct, source, or special nuclear material 

                                           
 

4 The exceptions in Article II, III and IV of the Agreement are not applicable 
to this case.  

5 Section 161b carves out an exception for the regulation of “common 
defense and security,” which is retained by the Commission and not affected by SB 
990.  42 U.S.C. § 2201(b).    
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contamination is expressly not preempted by the AEA.  Senate Bill 990 falls 

squarely within the delegated function. 

The district court rejected DTSC’s argument that the State has authority to 

regulate SSFL through its role as an Agreement State because “there are no 

provisions in the 1962 Agreement that provide for the delegation to California of 

authority over the cleanup of AEA material related to DOE nuclear research 

activities.”  ER 20.  The district court further noted that “[t]he absence of such a 

provision in the 1962 Agreement is consistent with the case law interpreting the 

AEA, which holds that under the AEA, DOE, and not the NRC, has exclusive 

authority over DOE research activities and cleanup of any resulting 

contamination.”  ER 19.  At base, the district court held that because the NRC 

lacks authority over contamination from DOE nuclear activities on private 

property, the NRC cannot delegate such authority to Agreement States.   

In support of its finding, the district court cites to statutes 42 U.S.C. § 2018, 

2140(a), 2121(a)(3), cases Pac. Legal Found. v. State Energy Res. Conserv. & 

Dev. Comm’n, 659 F.2d 903, 920 (n. 26) (9th Cir. 1981) and NRDC v. NRC, 606 

F.2d 1261, 1266 (D.C. Cir. 1979), and NRC regulations and procedures.  ER 19-

20.  But, none of the authorities cited by the district court support the conclusion 

that NRC lacks the authority to regulate the cleanup of radioactive contamination 
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from DOE nuclear activities on private property or that Agreement States, such as 

California, cannot be delegated such authority.   

The district court first relies on 42 U.S.C. § 2018, which provides that: 

Nothing in this Act shall be construed to affect the authority or 
regulations of any Federal, State, or local agency with respect to 
the generation, sale, or transmission of electric power produced 
through the use of nuclear facilities licensed by the 
Commission: Provided, That this section shall not be deemed to 
confer upon any Federal, State, or local agency any authority to 
regulate, control, or restrict any activities of the Commission. 

42 U.S.C. § 2018 (emphasis in original).  But, SB 990 does not seek to “regulate, 

control, or restrict any activities of the Commission” or any successor agencies of 

the Commission such as DOE.  As stated, there are no DOE operations or activities 

currently taking place at SSFL, other than those activities relating to the cleanup 

being handled in compliance with the AOCs.  Indeed, the history of section 2018 is 

relevant here, because it was specifically amended in 1965 to overturn a 9th Circuit 

decision, Maun v. United States, 347 F.2d 970 (9th Cir. 1965), requiring an AEC-

owned active nuclear research facility to comply with municipal zoning 

ordinances.  See PG&E, 461 U.S. at 210-11.  Congress responded by amending 

section 2018 to ensure that state regulations would not interfere with the activities 

of a federally-owned nuclear research facility.  Id.  Again, because SB 990 

addresses the cleanup of radioactive and chemical contamination at a site where no 
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federal nuclear operations or activities are currently taking place, section 2018 is 

inapplicable to the analysis.   

 The district court further points to NRDC v. NRC, 606 F.2d 1261 (D.C. Cir. 

1979) and 42 U.S.C. § 2121(a)(3) in support of its finding that DOE has “sole 

responsibility for issuing orders governing its environmental cleanup procedures.”  

ER 20.  In NRDC v. NRC, the court held that the NRC could not regulate the 

operation and maintenance of short-term storage tanks used by the Energy 

Research and Development Administration (ERDA), the predecessor agency to 

DOE.  NRDC v. NRC, 606 F.2d at 1268.  In its opinion, the court points to a report 

by the Senate Committee on Government Operations, stating that the  “[ERDA] 

Assistant Administrator for Environment and Safety should have an inspection and 

audit function . . . in the noncommercial nuclear R&D area because the NRC will 

have no licensing jurisdiction over such ERDA nuclear activities.”  Id. at 1266.  

But, the case does not speak to NRC’s authority over the cleanup of radioactive 

contamination from a non-operating DOE facility.  Furthermore, California is not 

seeking to regulate DOE’s noncommercial nuclear research and development 

activities through SB 990 because no such activities are currently occurring at 

SSFL.  

The district court’s reliance on 42 U.S.C. § 2121(a)(3) is equally misplaced.  

Section 2121(a)(3) authorizes the Commission (now DOE) to provide for “safe 
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storage, processing, transportation, and disposal of hazardous waste (including 

radioactive waste)” resulting from military applications of atomic energy.  But, this 

section is entirely inapplicable to the Agreement State analysis here because 

nothing in the record on file in this case indicates that military applications of 

atomic energy took place at SSFL.  See ER 191-193.   

Similarly, the district court erred in relying on 42 U.S.C. section 2140(a) 

because that section falls under Chapter 9 of the AEA and is thus outside the scope 

of California’s 1962 Agreement with the AEC.  See ER 148 (“the Commission 

shall discontinue . . . the regulatory authority of the Commission in the State under 

Chapters 6, 7, and 8, and section 161 of the Act.)   

Finally, as stated, California’s authority under the 1962 Agreement, which 

predates both the NRC regulation, 10 C.F.R. § 150.3, and NRC Procedure SA-500 

cited by the district court, broadly includes the enactment of rules and regulations 

“to protect health or to minimize danger to life or property” resulting from special 

nuclear material, source material, and byproduct materials.  But, the 1962 

Agreement makes no mention of DOE or limits the scope of California’s authority 

to “special nuclear material, source material, and byproduct materials” resulting 

from non-DOE activities.  Accordingly, no such limitation should be read into the 

1962 Agreement.  It is also worth noting that under the AOC with DOE, DOE has 

agreed to clean up all radioactive and chemical contamination in and contiguous to 
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Area IV of SSFL.  ER 40-90.  As such, Boeing will not be cleaning up AEA 

material related to or resulting from DOE nuclear research and whether or not 

California’s 1962 Agreement State provisions include cleanup of radioactive waste 

from DOE activities is a moot point. 6    

C. SB 990 Comports with The Distinction Between the AEA and  
 CERCLA. 

 
 Finally, the boundaries of nuclear health and safety preemption must be kept 

in mind with respect to SB 990’s validity:  

[N]ot every state law that in some remote way may affect the nuclear 
safety decisions made by those who build and run nuclear facilities 
can be said to fall within the preempted field . . . Instead, for a state 
law to fall within the pre-empted zone, it must have some direct and 
substantial effect on the decisions made by those who build or operate 
nuclear facilities concerning radiological safety levels.   
 

English, 496 U.S. at 85.  The boundaries of the AEA are particularly apparent 

when analyzed in light of CERCLA (42 U.S.C. §§ 9601, et seq.), commonly 

known as Superfund, which was enacted by Congress on December 11, 1980. 

                                           
 

6 The district court further found Appellant’s Agreement State argument 
“flawed” because DTSC, the state agency administering SB 990, is “not the state 
agency designated under the 1962 Agreement to assume the regulatory functions of 
the NRC.”  ER 20.  But, the 1962 Agreement does not specify which state agency 
is to assume the functions of the NRC.  ER 148-151.  Furthermore, the agreement 
is between the Governor of the State of California and the Chairman of the Atomic 
Energy Commission.  ER 148.  Here, the Governor has determined that DTSC is 
the appropriate state agency to administer SB 990.   
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 While the AEA defines a pervasive scheme for the “production, possession, 

and use” of AEA material, (see Train v. Colorado Pub. Interest Research Group, 

Inc., 426 U.S. 1 (1976)), nothing in the AEA provides clear authority over the 

cleanup of radionuclides (or set the standards for cleanup) that have dispersed into 

the environment from nuclear facilities or nuclear-related activities, affecting soil, 

groundwater, and surrounding communities.  See generally, 42 U.S.C. §§ 2014-

2015.  Such material is no longer in anyone’s production, possession and use, 

having been dispersed to the environment and potentially migrating for miles 

beyond the facility.  Furthermore, nothing in the extensive legislative history of the 

AEA suggests that Congress even considered cleanup concerns in the AEA.   

 Indeed, twenty-five years after the AEA was enacted, Congress passed 

CERCLA as a comprehensive environmental cleanup law and distinguished 

between matters covered by the AEA and “releases” within the scope of 

CERCLA’s response and liability provisions.  Under CERCLA, “release” is 

defined to exclude certain releases of AEA material.  See 42 U.S.C. § 9601(22)(C) 

(“‘release’ means any spilling, leaking . . . into the environment . . . but 

excludes . . . (c) releases of sources, special nuclear or byproduct material, as those 

terms are defined in [the AEA], if such release is subject to requirements with 

respect to financial protection established by the [NRC] or . . . any release of 

sources byproduct, or special nuclear material from any [uranium mill] processing 
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site.’”).  Outside this express exclusion of certain AEA material, CERCLA fully 

applies to releases of radionuclides, which are specifically included within the 

definitions of “hazardous substances.”  See 40 C.F.R. Part 302, Table 302.4. 

 CERCLA’s sovereign immunity waiver further supports the conclusion that 

states may regulate the cleanup of radioactive contamination, even that caused by 

actions of federal agencies.  The waiver provides in part that: 

State laws concerning removal and remedial action, including State 
laws regarding enforcement, shall apply to removal and remedial 
action at facilities owned and operated by a department, agency, or 
instrumentality of the United States . . . when such facilities are not 
included on the National Priorities List.7   

 
42 U.S.C. § 9620(a)(4).  Congress did not limit the CERCLA waiver to state laws 

concerning the “removal” and “remedial action” of only some hazardous 

substances.  Instead, it waived immunity with respect to all hazardous substances, 

including radionuclides.  The language of CERCLA’s sovereign immunity waiver 

plainly consents to the application of state laws concerning the removal and 

remedy of radionuclides that are released or pose a threat to be released.  Congress’ 

waiver affirms that such state laws are outside the AEA’s preempted field.   

                                           
 

7 SSFL is not on the National Priorities List.  See Environmental Protection 
Agency Final National Priorities List (NPL) Sites – by state (1298 Sites as of 
October 25, 2011), available at 
http://www.epa.gov/superfund/sites/query/queryhtm/nplfin.htm#CA 
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 Here, SB 990 is an exercise of the State’s authority under California’s state 

law analog to CERCLA, which incorporates CERCLA standards and CERCLA’s 

definition of “hazardous substance” and “release,” including the exceptions for 

certain AEA material.  Cal. Health & Saf. Code § 25310.  Given that none of the 

exclusions of certain AEA material in the definition of “release” apply to the SSFL 

site, SB 990 is a valid exercise of the state’s traditional police powers to address 

environmental hazards, including environmental cleanup.  Moreover, DTSC is not 

aware, and Boeing has not cited to, any court other than the district court below 

that has held that an Agreement State is precluded from regulating the cleanup of 

radioactive contamination from a non-operating nuclear facility.  Because there are 

no operating nuclear facilities or operations at SSFL, SB 990 cannot be said to 

have any effect, let alone a direct and substantial effect, on the decisions made by 

those who build or operate nuclear facilities concerning radiological safety levels.  

Accordingly, SB 990 is not preempted under the AEA and is distinguishable from 

all of the nuclear health and safety preemption cases cited by Boeing and relied 

upon by the court below.   

III. THE DOCTRINE OF INTERGOVERNMENTAL IMMUNITY IS INAPPLICABLE 
TO SB 990. 

The district court held that SB 990 was invalid because Boeing, as a federal 

contractor, is entitled to the benefits of the doctrine of intergovernmental 
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immunity.  Contrary to the district court’s conclusion, however, Boeing does not 

meet the necessary requirements to gain the shelter of immunity from state law that 

is conferred on the federal government.  Intergovernmental immunity stems from 

the Supremacy Clause and exists to protect the federal government from 

interference and regulation by the states.  Hancock v. Train, 426 U.S. 167, 178 

(1976);  North Dakota, 495 U.S. at 438.   The ability of a private party to claim 

intergovernmental immunity is completely derivative – the doctrine protects only 

the federal government, and in limited situations, those with “whom it deals.”   

North Dakota, 495 U.S. at 438.  A prerequisite of a federal contractor being able to 

claim intergovernmental immunity is the ability to “stand in the government’s 

shoes.”  City of Detroit, 355 U.S. at 503.  As to SB 990, Boeing does not fit those 

shoes. 

Boeing is required to comply with SB 990 because it is the landowner of 

most of SSFL and because it is the operator who engaged in handling nuclear 

materials at the site, both for DOE and, to a smaller extent, as part of private, for- 

profit radiologic work under a radioactive materials license granted by the State of 

California.  ER 198.  As an owner, and as an operator, SB 990 is applicable to 

Boeing and thus does not implicate the doctrine of intergovernmental immunity.  

North Dakota, 495 U.S. at 428-429. 
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Even if Boeing can demonstrate that it is entitled to the same immunity as 

the federal agencies involved at SSFL, SB 990 is invalid only if there is a showing 

that it somehow interferes with federal activity.  North Dakota, 495 U.S. at 437-

438.   That showing cannot be made.  The federal agencies involved at the site, 

DOE and NASA, have already entered into AOCs with DTSC that are “compliant 

with SB 990.”   The mere fact that Boeing, as the landowner, is also required to 

comply with SB 990 does not interfere with federal activity.   Nor does requiring 

Boeing to comply with SB 990 interfere with the work for which it was subject to 

contract with DOE, because all operations handling nuclear materials, other than 

cleanup, concluded decades ago, and DOE has signed an Agreement with DTSC 

that will govern its cleanup at the site. 

A. Boeing Is a Private, For-Profit Corporation and Is Not   
 Entitled to Claim Sovereign Immunity.  

The Supreme Court has clearly defined when intergovernmental immunity is 

appropriate: 

…. [I]mmunity is appropriate in only one circumstance: when the levy 
falls on the United States itself, or on an agency or instrumentality so 
closely connected to the Government that the two cannot realistically 
be viewed as separate entities, at least insofar as the activity being 
taxed is concerned.   
 

United States v. New Mexico, 455 U.S. 720, 735 (1982).  Merely performing work 

for the federal government does not transform a for-profit, private company into an 
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instrumentality of the federal government.  United States v. County of San Diego, 

965 F.2d 691, 697 (9th Cir. 1992).  A federal contractor is not entitled to 

intergovernmental immunity where “the contractors remained distinct entities 

pursuing private ends, and their actions remained commercial activities carried on 

for profit.” New Mexico, 455 U.S. at 740; Chapman v. Westinghouse Elec. Corp., 

911 F.2d 267, 271 (9th Cir. 1990);  see also United States v. California State Bd. of 

Equalization, 683 F.2d 316, 318 (9th Cir. 1982) (reversing summary judgment and 

denying immunity where contractors procuring leases at the direction of the federal 

government were “neither government agencies nor private entities pursuing 

governmental functions” but instead pursuing profit through the federal contracts.) 

Further, the Supreme Court has acknowledged that the relationship between 

DOE and its contractors is not a standard one:  “DOE agreements are a unique 

species of contract, designed to facilitate long-term management of Government-

owned research and development facilities.”  New Mexico, 455 U.S. at 723.  In 

light of this precedent, the district court’s decision improperly relied on Boeing’s 

role as a federal contractor and lessor.  Boeing’s operations at SSFL were an 

interwoven mixture of for-profit activity and the performance of government 

services, such that Boeing cannot be said to have been an instrumentality of the 

federal government to the degree required to confer intergovernmental immunity.   
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In a case with a remarkably similar relationship between DOE and 

contractors, United States v. Boyd, 378 U.S. 39 (1964), intergovernmental 

immunity was not extended to federal contractors Union Carbide Corporation and 

H. K. Ferguson Company, which managed, operated, and maintained an atomic 

energy plant at Oak Ridge, Tennessee, on behalf and at the direction of the Atomic 

Energy Commission (now DOE).  Although the contractors asserted that they were 

working for and on behalf of the United States and thus immune, the Supreme 

Court found instead that the contractors were not “so incorporated into the 

government structure as to become instrumentalities of the United States and thus 

enjoy governmental immunity,” because they operated for-profit, maintained their 

own employees, and were economically invested in the activities conducted at the 

plant.  Id. at 48.  The court noted: 

[N]o one suggests that either Carbide or Ferguson has put profit aside 
in contracting with the Commission, that the fee of either company is 
not set with commercial, profit-making consideration in mind or that 
the operations of either company at Oak Ridge were not an important 
part of their regular business operations.  
 

Id.  at 45.  Similarly, U.S. v. New Mexico involved three private party contractors 

who managed various research, management, maintenance and construction 

activities at the Sandia and Los Alamos National Laboratories on behalf of the 

Department of Energy (originally the Atomic Energy Commission).  As in the 

Boyd case, the contractors asserted that they were entitled to the protection of the 
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federal government’s immunity because of their work for and on behalf of the 

federal government.  New Mexico, 455 U.S. at 739.  Relying on Boyd, however, the 

Supreme Court held that performing tasks on behalf of the federal government, no 

matter how close the working relationship, did not turn those contractors into 

instrumentalities of the United States.  New Mexico, 455 U.S. at 739-740, citing to 

Boyd, 378 U.S. at 48. 

In County of San Diego, General Atomics contracted with DOE to maintain 

and operate a federally owned experimental nuclear fusion device.  County of San 

Diego, 965 F.2d at 693.  The United States brought an unsuccessful Supremacy 

Clause challenge against the County of San Diego’s attempt to tax the possessory 

interest that General Atomics had in the device pursuant to a California statute.  Id. 

at 693-694.  Because the court found that the contractor had profited by providing 

information and services to the fusion technology market, the court determined that 

the contractor could be taxed under the California law.  Id. at 697.  The key 

consideration is whether the contractor made “beneficial use of the device 

concurrent with its performance of contractual duties for the Department.”  Id. at 

696.  Under this standard, Boeing has unmistakably profited from the private 

chemical and nuclear activity that is has undertaken concurrently with its work for 

DOE. 
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Like the contractors in Boyd, New Mexico, and County of San Diego, Boeing 

was acting as a for-profit contractor, maintaining its own employees, and 

performing under non-government contracts while also managing and performing 

work at the facility on behalf of the federal agencies.  Indeed, Boeing is more 

independently liable than the contractors in Boyd and New Mexico, in that Boeing 

is the landowner at the facility rather than DOE.  Boeing is even less “incorporated 

into the government structure” and therefore less entitled to intergovernmental 

immunity than the contractors in these other cases. 

B. SB 990 Applies to Boeing as a Landowner and Private User   
of Nuclear Materials. 

 The doctrine of intergovernmental immunity also does not benefit Boeing 

because SB 990 applies to it not as a federal contractor, but as a landowner of, and 

an operator at, a site where hazardous substances, in the form of nuclear materials, 

were released to the environment.  Any owner or operator of  a facility where 

hazardous substances have been released is liable for the costs of cleanup under the 

California Health and Safety Code section 25323.5, which incorporates the liability 

standards of  42 U.S.C. § 9607(a).   Boeing has conceded that it owns a substantial 

portion of SSFL and that hazardous substances have been released there.  ER 190; 

196.  While it is true that neither Boeing nor DTSC has been able to distinguish the 

contamination caused by federal activity on the one hand, and non-federal activity 

Case: 11-55903     12/12/2011     ID: 7997090     DktEntry: 8-1     Page: 43 of 54



 

38 
 

on the other, Boeing also concedes that its non-federal operations may have 

resulted in some radiological contamination at the site.  ER 197-199; 201-203.  

Thus, in addition to being the owner of the property where hazardous substances 

have been released, Boeing was also an operator engaged in nuclear activity at the 

site – completely independent of any federally connected activity – that may have 

resulted in a release of hazardous substances.  Thus, Boeing falls within the class 

of persons that are responsible for the remediation of hazardous substances under 

California’s state analog to CERCLA and under CERCLA.  Cal. Health & Safety 

Code § 25323.5; (42 U.S.C. § 9607(a).)    

 In North Dakota, the state attempted to enforce a labeling requirement on  

out-of-state suppliers of liquor products destined for United States Air Force bases 

within the state.  These labels required the payment of a fee to the state.   North 

Dakota, 495 U.S. at 428-429.   The United States sought declaratory relief on 

grounds that the Supremacy Clause had been violated.  The court held, inter alia, 

that the state regulation did not violate the doctrine of intergovernmental immunity 

as long as the requirement was not applied to the suppliers because of their “status 

as a Government contractor or supplier.”  Id., at 438.   

 SB 990 applies to Boeing not because of its status as a government 

contractor, but because it owns the property contaminated with hazardous 

substances and it conducted nuclear activity that may have led to radiologic and 
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chemical contamination at the site.  DTSC is seeking to have Boeing take 

responsibility for contamination as the property owner and facility operator, just as 

DTSC would seek to hold any other owner or operator legally responsible for a 

required cleanup.  DTSC seeks only to hold Boeing to the same standards for its 

property that DOE and NASA have already agreed to do for the property that they 

own or for which they are otherwise responsible.  

C. SB 990 Does Not Interfere with a Federal Government   
 Activity. 

Intergovernmental immunity exists solely when a state regulation directly 

interferes with the activities of the Federal Government.  North Dakota, 495 U.S. 

at 437-438.   For the interference to be direct, the regulation must actually interfere 

with the operations of the federal government.  See Union Oil v. Minier, 437 F.2d 

408, 411 (9th Cir. 1970) (state tried to regulate ongoing development of federal 

lands for oil production through a private lessee in a way that would frustrate 

federal power); Black Hills Power and Light Co. v. Weinberger, 808 F.2d 665, 666 

(8th Cir. 1987) (state tried to dictate which power company could contract for 

electricity with United States Air Force Base).    

No actual interference with government operations exists here.  With the sole 

exception of the cleanup, the nuclear activities that Boeing conducted on behalf of 

the federal government concluded decades ago, with the exception of the cleanup.  
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As to the cleanup, DOE and NASA are parties to administrative orders with DTSC 

wherein they agree to perform SB 990 compliant cleanups at SSFL, so it can 

hardly be argued that requiring Boeing to comply with SB 990 is interfering with 

the activities of the federal government.    

IV. A FINDING OF UNCONSTITUTIONALITY PURSUANT TO THE SUPREMACY 
CLAUSE DOES NOT SUPPORT A 42 U.S.C. § 1983 CLAIM. 

The district court erred in finding that Boeing was entitled to relief under 42 

U.S.C. § 1983.  Boeing did not brief this issue, but it appears that the district court 

granted Boeing’s claim for relief in its motion for summary judgment solely 

because it found that SB 990 was field preempted by the AEA and thus violates the 

Supremacy Clause.8 

Under well-established Ninth Circuit precedent, however, preemption of state 

law under the Supremacy Clause that is based on federal occupation of the field or 

conflict with federal goals can not support a discrimination action under section 

                                           
 

8 In its Amended Complaint, Boeing alleges that “[b]y taking action to 
enforce SB 990,” Appellant will “impermissibly regulate the safety aspects of 
AEA materials subject to exclusive federal regulation under the AEA’s pervasive 
regulatory scheme, thus depriving Boeing of its rights, privileges, or immunities 
secured by the Constitution and laws of the United States.”  ER 287.  Boeing’s 
Section 1983 claim for relief is therefore based solely on the grounds that SB 990 
violates the Supremacy Clause. 
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1983.   White Mountain Apache Tribe v. Williams, 810 F.2d 844, 850 (9th Cir. 

1987).  As the Court found in White Mountain: 

The primary function of the Supremacy Clause is to define the 
relationship between state and federal law.  It is essentially a power 
conferring provision, one that allocates authority between the national 
and state governments; thus, it is not a rights conferring provision that 
protects the individual against government intrusion. 
 

White Mountain Apache Tribe, 810 F.2d at 848; accord Segundo v. City of Rancho 

Mirage, 813 F.2d 1387, 1394 (9th Cir. 1987) (“preemption of state law under the 

Supremacy Clause – being grounded not on individual rights but instead on 

considerations of power – will not support an action under § 1983”).  As such, the 

district court improperly granted Boeing’s second claim for relief for violation of 

42 U.S.C. § 1983, and this ruling should be overturned.   

CONCLUSION 

 In passing SB 990, the California Legislature did not seek to usurp federal 

government authority, but rather merely exercised its right to require that 

contaminated land could be used for a full range of activities in the future.  Thus, 

SB 990 constitutes a valid exercise of an Agreement State’s traditional police 

power to regulate health and safety through the designation of land use.  This law, 

passed by the Legislature to protect future generations of Californians by ensuring 

the widest potential use for SSFL, must be upheld.  Accordingly, DTSC 

respectfully requests that this Court reverse the decision of the district court 
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granting summary judgment on Boeing’s First, Second, and Third Claims for 

Relief in its Amended Complaint and to remand this matter to the district court for 

further action.  

 

Dated:  December 12, 2011 
 

Respectfully Submitted, 
 
KAMALA D. HARRIS 
Attorney General of California 
SALLY MAGNANI 
Senior Assistant Attorney General  
KAVITA LESSER 
Deputy Attorney General  
 
 
/S/ BRIAN W. HEMBACHER 
 
BRIAN W. HEMBACHER 
Supervising Deputy Attorney General 
Attorneys for Appellant, DTSC 
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To the best of our knowledge, there are no related cases. 

 

Dated:  December 12, 2011 
 

Respectfully Submitted, 
 
KAMALA D. HARRIS 
Attorney General of California 
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Senior Assistant Attorney General  
KAVITA LESSER 
Deputy Attorney General  
 
 
/S/ BRIAN W. HEMBACHER 
 
BRIAN W. HEMBACHER 
Supervising Deputy Attorney General 
Attorneys for Appellant, DTSC 
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